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In the 


United States Court of Appeals 

FOR THE SECOND CIRCUIT 


Nowell A. Bbathwatte, 

Petitioner-Appellant, 


V. 


John R. Manson, Commissioner of Correction of the 
State of Connecticut, 

Respondent-Appellee. 


On Appeal From the United States District Court 
FOR THE District of Connecticut 


RESPONDENT-APPELLEE’S BRIEF 


Statement of the Issues 

1. Whether, notwithstanding an impermissibly sugges¬ 
tive photographic identification, the subsequent in-court 
identification under all of the circumstances was valid! 

2. mether questions as to the quality of representation 
by the petitioner-appellant’s trial counsel should be con¬ 
sidered by this Court! 






Statement of the Case 

On January 14, 1971, a jury of twelve found the peti¬ 
tioner, Nowell Brathwaite, guilty of both counts of an in¬ 
formation charging him with the sale and possession of 
narcotics. On October 28, 1971, Brathwaite’s motion to 
set aside the verdict on the ground that it was contrary to 
law and the evidence was denied. Thereafter he appe^e 
to the Connecticut Supreme Court which, on April 5, 197d, 
affirmed his conviction (164 Conn. 617). 

On June 28, 1974, Brathwaite filed a writ of habeas 
corpus in the United States District Court at Hartford 
based upon a claim that the photographic identification 
procedure and in-court identification testimony were con¬ 
stitutionally invalid. In a m jmorandum of decision, dated 
May 13, 1975, the trial judge (Blumenfeld, J.), disnussed 
the petition. On May 22, 1975, Brathwaite filed a notice of 
appeal. 

Statement of the Facts 


On May 5, 1970, at about 7:45 P.M., Jimmy D. Glover, 
an undercover State Police Officer, and an informant went 
to a third floor apartment at No. 201 Westland Street, 
Hartford, to purchase narcotics from a suspected seller. 
Tr. pp. 23-25. After he knocked the door opened twelve to 
eighteen inches and Glover observed a male standing in 
front of a female inside the apartment. Tr. pp. 28, 29. It 
was nov dark, there was natural light coming from the 
outside through the windows into the hallway, and Glover 
had no difficulty seeing. Tr. pp. 27, 28. After Lhe informant 
identified himself, Glover asked the male for some narcotics. 
This person asked Glover to repeat his request and, when 
he did, the person held out his hand and Glover handed 
him t^o $10 bills. Two or three minutes elapsed before 
the door closed. Tr. pp. 29-31. After a few moments the 
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door reopened and the same male person placed two 
glassine bags from his left hand into Glover’s hand ^fore 
the door closed again. Tr. pp. 30, 31. From the time it 
opened until the door closed a second time five to seven 
minutes elapsed. Tr. p. 33. During the entire period the 
door was open there was light coming from within the 
apartment and Glover stood within two feet of the person 
from whom he made the purchase while looking at his face. 
Tr. pp. 30-33. During the time of the sale Detective 
Michael D’Onofrio of the Hartford Police Department was 
stationed outside the building acting as a covering officer 
for Glovor. Tr. pp. 58-60. Later the same evening Glover, 
who did not know his seller by name, described him to 
D’Onofrio as being a dark-complexioned black male, ap¬ 
proximately five feet eleven inches tall, heavy build, black 
hair in an Afro style, with high cheek bones, wearing blue 
pants and a plaid shirt. Tr. pp. 36, 37. D’Onofrio who 
recognized the description given as that of Cowell Brath- 
waite obtained a photograph of Brathwaite and he 
dropped the photograph off at State Police Headquarters. 
Tr. pp. 63-65. Two days after the sale while at head¬ 
quarters Glover looked at the photograph and identified 
the person shown as the same person from whom he had 
purchased the narcotics. Tr. pp. 36-38. 

Brathwaite was placed under arrest in August 1970. His 
arrest took place at a third floor apartment at No. 201 
Westland Street, Hartford, where Brathwaite was visiting 
a Mrs. Ramsey, who was a friend of his wife. Tr. pp. 121, 
122. The petitioner admitted that he had visited this apart¬ 
ment “lots of times’’ prior to the date of the offense. Tr. 
pp. 112, 113. 

On January 8, 1971, during the trial of the case, the 
phonograph from which Glover had identified Brathwaite 
was received in evidence without objection. Tr. p. 38. 
Glover, who had not seen the petitioner since the date of 
the sale (Tr. p. 41), testified unequivocally (“There is no 







question whatsoever”) that the person shown in the photo¬ 
graph -was the same person from whom he had made the 
purchase. Tr. p. 38. Glover, also without objection, made 
a positive in-court identification of the petitioner. Tr. p. 38. 

ARGUMENT 

I 

The identification of the petitioner and in-court tes¬ 
timony thereof did not violate due process. 

Although the resort by police to the photographic iden¬ 
tification of suspected criminals is an accepted investiga- 
tory procedure [Simmons v. United States, 390 TJ.S. 377, 
384, 88 S. Ct. 9G7, 19 L. Ed.2d 1247 (1968)], the respond¬ 
ent concedes that the initial identification of the petitioner 
was made from a single photograph and that resort to 
such practice has been deemed to be impermissibly sug¬ 
gestive by this circuit. 

United States ex rel. John {Armstrong) v. Cass- 
cles, 489 F.2d 20, 24 (2nd Cir. 1973) cert. den. 
416 U.S. 959; 

United States ex rel. Gonzalez v. Zelker, 477 F.2d 
797, 801 (2nd Cir. 1973) cert den. 414 U.S. 924. 

It should be noted, however, that the photograph was 
obtained by Detective D’Onofrio on the basis of a rather 
complete description g.'ven to him by Officer Glover (skin 
color and pigmentation height, build, color of hair and 
hair style, outstanding facial characteristic, and clothing). 
D’Onofrio recognized the description as being that of 
Brathwaite whom he had seen on prior occasions, and he 
left the photograph on Glover’s desk. There is no evidence 
that D’Onofrio was present or that any sort of influence 
or pressure was exerted on Glover to make the identifies^ 
tion which he made not more than two days after the 
offense. 
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Conceding, then, that the photographic procedure was 
iniperniissibly suggestive (though not unnecessarily so; see 
United States ex rel. John {Armstrong) v. Casscles, 
supra), it cannot be assumed, as the Supreme Court has 
said [Neil v. Biggers, 409 U.S. 188, 199, 93 S. Ct- 375, 34 
L. Ed.2d 401 (1972)], “in every instance that admission of 
such confrontation offends due process.” It is the totality 
of the circumstances which must control. 

“Precedent is of little value in cases such as this, each 
of which must be decided on its own facts.” United 
States ex rel. Gonzalez v. Zelker, supra. 

Specifically, the Supreme Court has said {Biggers, pp. 
199-200) that the factors to be considered in evaluatii^ the 
likelihood of misidentification include “the opportunity of 
the witness to view the criminal at the time of the crime, 
the witness’s degree of attention, the accuracy of the wit¬ 
ness’s prior desc.nption of the cr imin a l , the level of cer¬ 
tainty demonstraW by the witness at the confrontation, 
and the length of time between the crime and the confron¬ 
tation.” 

It is respectfully submitted that an application of the 
facts and circumstances of the instant case to the Biggers 
guidelines meets the requirements of due process. 

A. The Nmil v. Bigger* standards: 

1. Opportunity to view petitioner at time of crime. 

Glover testified that for a period of not less than two 
to three minutes he stood within two feet of Brathwaite 
while looking at his face. This in itself compares favor¬ 
ably with the long (3 to 5 minutes) and intense view re¬ 
cently deemed reliable by this Court. United States v. 
Boston, 508 F.2d 1171, 1173, 1178 (2nd Cir. 1974). Glover 
further testified that there was light both in the hallway 
and inside the apartment and he had no difficulty at any 
time in seeing his seller. 






Certainly the opportunity to \'iew the subject was far 
superior to tlie brief, “real good look” ... “in ihe car 
lights” which the Supreme Court held was a sufficient basis 
for an in-court identification notwitlistanding a prior invalid 
lineup; Coleman v. Alabama, 399 U.S. 1, 4-6, 90 S. Ct. 1999, 
26 L. Ed.2d 387 (1970); and superior as well to the 20 to 
30 second obser\^ation which this court held si^cient in¬ 
delibly to sear the perpetrator’s image in his victim’s 
memory'. United States ex rel. Phipps v. Follette, 428 F. 
2d 912,'916 (2nd Cir. 1970). 

2. Degree of attenticm. 

It is significant that the witness was no “casual ob- 
ser\'er” (see Biggers, p. 200) or bystander unaware that a 
crime was being committed {United States ex rel. Phipps 
V. Follette, supra 915). Rather, he was a trained police 
officer on an undercover narcotics assignment who was 
“motivated to make a careful observation of the per¬ 
petrator”. Ibid. His contact with the seller was for ti.e 
purpose of exposing him as a narcotics dealer and he was 
careful to form in his mind a definite image of the person 
w'ith whom he was transacting his sale. 

3. Accuracy of the description. 

Officer Glover’s description of his seller as given to 
Detective D’Onofrio minutes after the transaction was of a 
black male, five feet eleven, heavy build, black hair in an 
Afro style, with liigh cheek bones. In addition, he was able 
to describe some of the clotliing worn. To say the least, 
the description is a rather detailed one. That it was in all 
respects accurate may be measured by the absence of any 
testimony from either Brathwaite or his wife, both of 
whom testified during the trial, that his physical charac¬ 
teristics on the date of the offense were unlike those de¬ 
scribed. Moreover and aside from the improper proce¬ 
dure, the description was sufficiently accurate to satisfy 
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Detective D'Onofrio of the seller’s identity, not to mention 
the jury to which such evidence was directed. United 
States ex rel. Gonujlez v. Zelker, supra 802. 

4. Levd of certainty at confrontation. 

Regardless of the invalidity of the photo identification 
procedure the^’e is no dispute that the photograph received 
in evidence during the trial (Stat^^’s Exhibit 2) was of the 
petitioner. The degi'ee of Officer Glover’s certainty in 
identifying Viinn as the seller is best illustrated by his 
testimony: 

“Q. And there is no question, xhen, I take it, that 
the photograph is of the person from whom you made 
the buy, is that whet you said! A. There is no ques¬ 
tion whatsoever. 

Q. And that would be the person identified as the 
accused in this case sitting at the counsel tablet A. 
Yes, it would be.” Tr. p. 38. 

And later: 

“Q. Have you had occasion to see this accused since 
that date, since May 5tht A. No, I have not. 

Q. You hadn’t seen him before t A. No, I had not. 

Q. I thinlf you said there is n' doubt whatsoever in 
your mind that this is the same person from whom 
you made the purchase t A. No, there isn’t. Tr. pp. 
41-42. 


5. Length of time between crime and confronUtion. 

The interval of eight months between the date of the 
offense and the in-court identification is not so long as to 
be unreasonable per se. Furthermore, the fact that the 
witness was a trained police officer lends further credence 
to the reliability of the testimony and weakens any claim 
that the passage of time dimmed his memory. 








other jurisdictions have held that even longer intervals 
do not violate the due process requirements of Biggers; 

United St<ites v. King, 461 F.2d 152, 149 U.S. 
App. D.C. 61 (1972) (14 months); _ 

United States v. Hurt, 476 F.2d 1164, loo U.S. 
App. D.C. 217 (1973) (12 months); 

Souza V. Howard, 488 F.2d 462 (1st Cir. 1973) 
cert. den. 417 U.S. 933 (about a year); 

United States v. WUcox, 507 F.2d 364 (4th Cir. 
1974) (9 months); 

and Bratliwaite’s assertion (Appellant’s 
the interval “severely undermines the reliabihty ot Die 
in-court identification” is totally unsupported by anything 
in the trial record. 

B. Other evidence which cwmected the petitioner with 
the crime: 

The peUtioner has asserted that there was no other 
-tangible or intangible evidence which corroborate Glov¬ 
er's tetimony- (Appellant's Brief, p. 25). The statement 
is factually inaccurate and carefully avoids mention 
Brathwaite’s own testimony, to wit: that he had on many 
occasions prior to the date of the crime visited a fe^ 
friend of liis wife who occupied an apartment 
floor of a budding at No. 201 WesDand Street, Hartfo.rd; 
and that he was in fact placed under arrest while visiting 
in this same apartment. 

men considered in the context of Officer Glover’s testi¬ 
mony that the narcotics transaction pla^ 
way to an apartment on the third floor 
laud Street and that when the door opened a black male 
was observed standing in front of a bl^k female, the evi¬ 
dence is not without inferential sigmficance in placing 
Bratliwaite at the scene of the crime. 
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argument 

u 

wwi ^u.1 .ooW u n». «. i-.« properly b- 
fore this Court. 

In addition to 

rtifwairsvaiAt 

“"/r ,i the cC haa 

nt‘r ^n J^^lo’o.e State «,u^ 

hanet hie »•**» r^ “ X^J'^^Wer ifelL. 

(b)(c)], the to Court should be 

and the same veiled claim as maae w uiio 

similarly rejected. 

Picard V. Conaor. 4M U.S. 270, 275, 92 S. Ct. 509, 
U^tei StoS ^ rKi’ley r- LaVaUee, 332 F.2d 
MSSl^t.?e.o!Sr’F.2d 985 (5th Cie. 1972). 
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Conclusion 

In spite of the invalidity of the photographic identifica¬ 
tion procedure, the identification of the petitioner wm 
under all of the circumstances reliable and the m-co^ 
identification testimony valid. The judgment of the Dis¬ 
trict Court dismissing the petition should he affirmed- 

Respectfully submitted, 

Geoboe D. Stoughton 
State’s Attorney 
Bernard D. Gaffney 
Assistant State’s Attorney 
Attorneys for Appellee 



'AffldaTlL 


UNITED STATES COURT OF APPEALS 
FOR THE S Pf^OMP CIRCUIT- 

NOWELL A. BRATHWAITE, 

Petitioner-Appellant, 


V. 

JOHN R. MANSON, Comieoioner of 
Correction o€ the State of 
Connecticut, 

Respondent-Appellee. 


State of New York, 

County of New York, 

City of New York—es.: . , , 

DAVID F. WILSON being duly sworn, deposes 


.„d 6.ys that ha is oaar the age of 18 yaara. That on tha 21-t 

A t Aumist , 197 5 » served two copies of the 

FSJspindint^Appellee*8 Brief or Martha Stone, 
ani on David Golub, Esq* 


the attorney for the Appellant 

by dapoaiting tha aama. proparly anoloaad in a aacnraly aaalad 
poat-paid r-rappar. in a Branch Boat Offiea ragnlarly maintained 
by tha Govarnmant of tha Gnitad SUtaa at 90 Church Street, Borough 
of Manhattan, City of Few Tork, directed to said attorney • at 
l800 Asylusi Avenue, West Hartford, ( ) 

Zi baing''Sr~d«a‘;"SaJ?^‘ayd by the m for that pnrpoaa upon 
the preceding papers in this action. 



Sworn to before me this 
21st day of August 

COURTNF.Y J. BROWN 
Notary Public, State of New XoOS 
Sotory r 31.5472920 , 

Qualified in New 

Exnirei March J 14 1^9 


, 1975. 



































